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WHAT IS A MOCK TRIAL AND WHAT IS ITS PURPOSE 

A mock trial is a simulation of an actual trial that would take place in a civil or criminal 
trial court.  In a mock trial, counsel present the plaintiff and defense cases to individuals acting 
as the judge and/or jury in order to hear their views and obtain feedback.  Mock trials are 
distinguished from moot court, which involves attorneys making arguments to, and answering 
questions directly from, a panel of mock judges before an appellate or trial court oral 
argument. 

Attorneys utilize mock trials for a variety of reasons.  Success in any professional area 
requires the parties involved to be prepared.  And there is arguably no better way to prepare 
for a trial than to actually conduct one, a dress rehearsal of sorts, prior to being before the 
actual judge or jury.   Mock trials can be a helpful tool to evaluate liability, case theories, and 
credibility of fact and any expert witnesses. The lawyers have the advantage of observing the 
deliberation process and learning which arguments were convincing and which were not.  The 
information is used to improve the case presentation and guide the selection of the jurors.   

Mock trials can also provide an opportunity for counsel to hone their public speaking 
skills, and direct and cross examinations before a mock judge or jury that can provide 
constructive criticism.  Similarly, witnesses can also benefit from being subject to direct and 
cross examination before the actual trial, exposing them to the process and easing their nerves 
of what to expect at the trial.   

Mock trial may also serve as a settlement tool.  A well conducted mock trial may be a 
reliable indicator of what a case is worth so that the parties can realistically evaluate 
settlement, and resolve the case without incurring the cost and spending the time to conduct 
the actual trial.  

THE ORIGINS OF MOCK ARBITRATIONS 

The teachings of sociology have long been applied to dispute resolution.  Starting with 
the trial of the Harrisburg Seven in 1972, sociologists in the United States have been using their 
skills to help lawyers and litigants with juries in a trial environment.1  As one of the preeminent 
jury and arbitration consultants explains, mock jury trials and mock arbitrations are useful 
because:  

Fundamentally people everywhere and across cultures generally 
make decisions in a relatively consistent manner by taking into 
account their own attitudes, principles, background, values, 
cultures and experiences gained during a lifetime and applying 
them to evaluate a set of facts and in which there is a dispute 
between two or more parties. By systematically studying and 

1 Edna Sussman and James Lawrence, A Mock Arbitration for Your Case: Optimizing Your Strategies and Maximizing 
Success, 41 Fordham Int'l L.J. 1016, 1021 (2018), citing Philip K. Anthony & Les J. Weinstein, The Social Science Edge 
in Arbitration and Mediation, 5 N.Y. DISP. RESOL. L. 17, 17 (2012). 



observing such human behavior, it is now very often possible to 
discern a pattern by which people will reach decisions in 
particular disputes and to make reasonable educated assumptions 
about those decisions and how they may be altered by what is 
presented and how it is presented. Whether your case is being 
heard by a jury, trial judge, an arbitrator, or is being mediated, 
people are people. Even “neutrals” striving to be fair-minded will 
have a world view, a cultural and legal frame of reference, biases, 
prejudices, and predispositions like everyone else.2

A mock arbitration may also help discern, and mitigate, the unconscious influences and 
biases that may play into how a judge or jury view and evaluate witnesses, counsel and the 
evidence. 

APPLICATION OF MOCK TRIAL TO MOCK ARBITRATION 

Similar in theory to a mock trial used to prepare for litigation, a mock arbitration 
involves an encompassing, disciplined process that involves the selection, engagement, and 
evaluation of arbitrators, and uses that mock panel to evaluate opening and closing statements, 
witnesses, evidence, and theories in a controlled environment that is modelled after the actual 
arbitration hearings.  Just as in a mock trial, a mock arbitration allows counsel to present their 
case to either a single arbitrator, or panel of arbitrators, whichever applies to the actual case, 
and enable counsel to understand the challenges that he or she may encounter in the 
arbitration hearings.   

In a mock arbitration, you will present your case and your opposition’s case to the 
arbitrator(s), just as you would present your case to the mock judge or jury in a mock trial.  As 
discussed in the last section of this Paper, there are various companies that will assist with 
recruiting mock arbitrators and coordinate and oversee the mock arbitration.   

Just as a mock trial, the parties can control the mock arbitration process, which may 
include either summary arguments or more elaborate presentations, with opening and closing 
statements, witness testimony, exhibits and demonstrative aids, so as to replicate the actual 
arbitration hearings.  To the extent briefs are contemplated in the arbitration, the parties may 
also consider presenting drafts of the briefs to the mock panel or mock arbitrator, as applicable.  

At the close of the mock arbitration presentation, the arbitrator(s) may provide oral 
and/or written feedback of briefs, exhibits, oral arguments, statements and witnesses – both on 
the substantive content of the testimony and their credibility.  If there is a mock arbitration 
panel, it may engage in deliberations as a mock jury would on a jury trial.  The mock arbitration 
panel may also issue a written opinion just as a mock judge may.  Once a decision has been 
reached, the arbitrator(s) may provide additional feedback and recommendations.  Counsel 

2 Edna Sussman and James Lawrence, supra note 1 at 1021-1022, citing Philip K. Anthony & Les J. Weinstein, The 
Social Science Edge in Arbitration and Mediation, 5 N.Y. DISP. RESOL. L. 17, 17 (2012).   



together with its client may then analyze the results and determine what my need to be 
altered, modified or enhanced at the actual arbitration.  

WHEN TO CONDUCT MOCK ARBITRATIONS  

When to hold a mock arbitration is a pivotal decision, especially when only one mock 
arbitration may be conducted.  The timing of a mock arbitration is dependent on the goals and 
expectations of the mock arbitration.  If the goal is to evaluate settlement, conducting the 
arbitration earlier in the life of the case may be worthwhile.  However, inasmuch as the 
objective is usually to improve the presentation, and assess strengths and weaknesses of 
theories, counsel and witnesses, it would stand to reason that the mock arbitration should take 
place after the close of discovery and as close to the arbitration as possible that would provide 
counsel with the time needed to make changes in response to the panel’s feedback and 
recommendations, and improve on any witness – or counsel – shortcomings.  If the mock 
arbitration is meant to evaluate theories to be tested in connection with in limine or dispositive 
motions, the mock arbitration should be held sufficiently in advance of the motions’ filings.  
There is also no prohibition on conducting a mock arbitration at various stages if time and 
finances permit, for instance prior to the in limine or dispositive motion, and then following 
such motions on the issues that may remain in the case, dispensing with those that may be 
resolved by way of motion practice.

GOALS AND BENEFITS OF A MOCK ARBITRATION 

When considering the various ways to approach a mock arbitration, parties should take 
into account the goals they seek to accomplish through the mock arbitration.  As discussed 
above with respect to a mock trial, a mock arbitration can similarly serve the fundamental goals 
of improving the presentation, evaluating potential settlement and developing substantive 
points.  The comparative importance of each goal varies depending on the case.  For instance, 
developing substantive arguments may have special importance when choosing between case 
themes, or evidence that supports some themes but undermines others.  While a party can 
pursue the goals of presentation and substance at the same time, the ability of the mock 
arbitration to achieve each goal depends on a number of considerations, such as the timing, 
content, and organization of the mock arbitration.  A mock arbitration that occurs after the 
submission of all briefs may assist counsel in their oral presentations but would do little to 
improve the substance of the arguments already presented in the briefs.   On the other hand, a 
mock arbitration conducted earlier before briefs may help more with developing substantive 
arguments but may be less helpful as a “dress rehearsal”.   

The benefits of a mock trial cited above in this paper apply to a mock arbitration.  
Several practitioners and experts in the field of alternative dispute resolution have affirmed the 
benefits of conducting a mock arbitration: 

Michael McIlwarth, Global Litigation Counsel at Baker Hughes, a 
GE Company, reported, [I]t’s practically required in GE for 



significant cases. They ALWAYS shed light and sometimes we have 
done more than one, i.e. one early and another late in the case.” 
Similarly, Neil Kaplan commented, “there is no better tool with 
which to prepare an arbitration case than a mock arbitration 
before a practicing arbitrator or someone who was familiar with 
the actual decision-making process of an arbitrator. Reciting the 
benefits, Lucy Reed stated, “what mock arbitration therefore does 
is to change the lawyers’ biases about their own cases. It allows 
them to see whether what they think are the most important 
points to make are (or are not) as good as they think, and 
therefore whether their clients are likely to win (or not).3

Experts and practitioners alike have affirmed the benefits of mock arbitration.  The 
authors of this paper recommend all significant matters proceed to at least one mock 
arbitration - time and costs permitted.  

RETENTION AND NUMBER OF MOCK ARBITRATORS

Once the parties have decided to conduct a mock arbitration, one of the first steps is to 
retain the mock arbitrators.  How should the mock arbitrators be identified, approached and 
retained?  The process and considerations for finding mock arbitrators may take the same 
course as identifying and appointing the actual arbitrator or panel of arbitrators.  Counsel may 
look to his or her experience and to recommendations from colleagues.  If the candidates 
provide references, you can contact them to assess their experience with the arbitrator.  As 
discussed in the last section of this paper, various organizations facilitate mock arbitrations with 
members who are experienced in arbitrating cases.  Counsel should take the time to interview 
mock arbitrators to ensure they have the experience and subject matter expertise to serve in 
the particular case, and to ensure their availability.   

Another threshold question is how many arbitrators to engage for the mock arbitration.  
The inclination may be to retain the same number of arbitrators as the actual arbitration.  
However, consideration should be given to the cost of the mock arbitration, time required and 
scheduling issues.   

Once the mock arbitrators have been selected, they must be formally retained.  The 
parties should agree upon the arbitrator’s fee, whether it be fixed, hourly or otherwise.  
Incidental expenses, reimbursables and travel expenses should also be addressed as well as 
what written deliverables may or may not be required.  This should all be reduced to an 
engagement letter or agreement.  Counsel must also ensure the mock arbitration remains 
confidential in order to maintain the integrity of the exercise.  It is advisable to have the mock 

3 Edna Sussman and James Lawrence, supra note 1 at 1019, citing Lucy Reed, The Psychology of the Decision-
Making Process: Comments on  Conscious and Unconscious Bias and on Mock Arbitration, 18 ASIAN DISP. REV. 205, 
207 (2015)..   



arbitrator(s) execute a non-disclosure agreement to ensure all information disclosed remains 
confidential.  Also, if there is a protective order in place that prohibits the sharing of 
information, care must be taken not to breach the terms of that order in place.   

Similar to engaging consulting experts, mock arbitrations may be retained as consultants 
or otherwise as would protect the information shared under the evidentiary rules governing the 
arbitration would provide.  Counsel should take care to decide whether it is beneficial to 
disclose the name of the client and other parties participating in the mock arbitration.  Logic 
would seem to dictate that to facilitate full and proper disclosures from the proposed mock 
arbitrators, they would have to know the names of the parties and participants appearing 
before them.    

After the mock arbitrator, or arbitrator panel has been engaged, counsel should set a 
meeting to discuss the case background and establish the parameters of how the mock 
arbitration will proceed, as well as other logistics.  It is recommended that the mock arbitration 
follow the same format as the actual arbitration – whether that be in person, virtual or a 
combination of the two. 

INFORMATION SHARED WITH MOCK ARBITRATORS

In organizing a mock arbitration, counsel must evaluate what information to share with 
the mock arbitrator(s) prior to the hearing, bearing in mind any confidentiality orders in the 
case, as discussed above.  At a minimum, the parties’ substantive briefing and exhibits that will 
be introduced should be provided, along with particularly important demonstrative evidence 
and statements.  To ensure that the mock arbitrators are not tainted by too much information 
in advance, counsel may decide not to provide mock arbitrators with procedural orders or 
lengthy expert reports, unless the mock arbitration deals with particular issues for which these 
materials are relevant. 

FEEDBACK FROM MOCK ARBITRATORS 

Once the mock arbitration is concluded, the next, and arguably most important step, is 
gathering feedback from the mock arbitrator(s).  It is advisable to agree upon this with the 
mock arbitrator(s) in advance of the hearings so everyone is aligned on the expectations.  If 
there is a panel the mock arbitrators should confer and debrief, and to the extent a written 
opinion is contemplated, agree upon who will take the lead in drafting.   On this topic, Sachs 
and Wiegand advise:  

Following the deliberation (whether monitored or not), an 
extensive discussion session between the mock arbitrators and 
counsel should occur. At this stage, interviews with the individual 
arbitrators on the different issues of the case seem sensible, as 
well as joint sessions with the entire mock tribunal and counsel. 
The analysis of the mock hearing and the conclusions to be drawn 
therefrom may take as long as the mock hearing itself, and it 



should not be cut short as it is in this session that counsel can 
obtain the advice and learn the lessons they had sought by 
engaging in this exercise.4

Survey respondents chose “debriefing conversation” as the most commonly used 
procedure for gathering information (88%).  “This process is time consuming, and careful 
planning and time management is needed to ensure that the debriefing time is not cut short by 
the “gotta catch a plane” problem.  Rothstein5 states, ‘the post-presentation feedback session 
can last at least several hours.’”6 Watching the mock arbitrator deliberate was also recorded by 
40% of the respondents as a feedback mechanism employed.7  However, the mock arbitrators 
written responses from the mock arbitrators are also frequently sought.  A mock arbitration can 
be organized so that the arbitrators document their thoughts individually after they have read 
the briefs, at the end of the mock hearings individually, and then again after deliberations with 
the other panel members.8  The consultant can create a questionnaire from a social science 
perspective with an assortment of questions, asking about the mock arbitrator’s reaction to 
specific topics, overall feelings about the presentations, and the issues they might find unclear 
or most availing.9  In some cases the consultant drafts a report to summarize the findings.  

Obtaining individual responses with individual interviews before the arbitrators 
deliberate is a best practice. Once the mock arbitrators begin to deliberate they may be swayed 
by their fellow panel members. The deliberation process then “becomes a collective decision 
making process rather than [the lawyers] learning what is really driving the individual.”10

DISCLOSURE CONSIDERATIONS FOR MOCK ARBITRATORS 

While there would not seem to be any prohibition on an arbitrator participating as a 
mock arbitrator, it does raise a question about the possible need to disclose that information in 
future matters.  With exacting disclosure obligations on arbitrators, it is prudent for arbitrators 
to disclose information about their participation in cases in which they are being considered to 
act as an arbitrator where a party(ies), witness(es) and/or counsel appeared before that 
arbitrator in a mock arbitration.  As a rule of thumb arbitrators should disclose the who, what, 

4 Edna Sussman and James Lawrence, supra note 1 at 1038-1039, citing, Dr. Klaus Sachs & Dr. Nicolas Wiegand, 
Mock Arbitrations, in ARBITRATORS’ INSIGHTS: ESSAYS IN HONOR OF NEIL KAPLAN 339, 340 (Chiann Bao & Felix 
Lautenschlager eds., 2013). 
5 Id. at 1039 citing Amy Rothstein, Mock Arbitrations: A New Kind of Jury Research, N.Y. Law Journal (Sept. 10, 
2009), http://www.law.com/newyorklawjournal/almID/1202433679158 [https://perma.cc/26QA-NXWG] (archived 
May 10, 2018).
6 Id. citing, Edna Sussman & James Lawrence, Mock Arbitration Research Survey (Oct./Nov. 2017) [“Survey”], 
https://www.surveymonkey.com/r/mockarbitration [https:// perma.cc/EK7M-EYU9].   
7 Id., citing, Survey at Question 27. 
8 Id. at 1025 citing A Mock Arbitration for Your Case: Optimizing Your Strategies and Maximizing Success, 
FORDHAM UNIVERSITY SCHOOL OF LAW, at 15 (Nov. 17, 2017), http://law.fordham.edu/12thCIAMtranscript 
[https://perma.cc/LH2M-AEKP] (archived May 10, 2018) (“Transcript”) (documenting the transcript of the 
proceedings at the XIIth Annual Fordham International Arbitration Conference); Survey at question 31. 
9 Id. citing Transcript at 49. 
10 Id. at 53.



when, where and how of the potential conflict or relevant past interaction.  As the duty to 
disclose is typically ongoing, to the extent an arbitrator recalls this information after he or she 
has been appointed arbitrator, an amended disclosure should be made.

MOCK ARBITRATION SERVICES/COMPANIES 

Just as counsel and litigants can either select arbitrators independently or through an 
organization that administers arbitrations, the same options are available for a mock 
arbitration.  Below is a listing of some organizations that administer mock arbitrations, along 
with the locations and a description of the services each provide on their websites. 

 American Arbitration Association (“AAA”)11:  Through its national regional offices, the 
AAA provides a simulated environment for individuals or organizations to understand 
their case at an early stage of the arbitration process. The AAA, a prominent 
organization in the field of alternative dispute resolution, offers mock arbitration as part 
of its comprehensive suite of ADR services.  By incorporating the expertise and guidance 
of experienced arbitrators, participants can receive valuable feedback to enhance their 
understanding of their case. 

 Focus Litigation Consulting (“FLC”):  FLC’s services are offered nationwide and in South 
Florida (Miami, Fort Lauderdale, Broward, Palm Beach), Orlando, Tampa, Jacksonville 
and Denver, Colorado.  When working with FLC, “the parties will present their case and 
your opposition’s case to a panel of arbitrators, which FLC will recruit and carefully 
screen so as to be similar to your actual arbitrator or arbitration panel. The structure 
may include either summary arguments or more elaborate presentations, with opening 
and closing statements, witness testimony, exhibits and demonstrative aids, so as to 
mirror the actual arbitration or trial proceedings.  The panelists will not be made aware 
of which party has engaged them to participate in the mock research.  At the close of 
your case presentation, each panelist will provide oral and written feedback of briefs, 
oral arguments, case presentations, witnesses, and exhibits.  The panel will also engage 
in group deliberations and/or complete a written opinion.  Once a decision has been 
reached, the panel will be debriefed by an FLC consultant, and will engage in a group 
interview designed to procure additional feedback, case strategy recommendations, and 
winning arguments.  FLC will then analyze the results and provide case strategy 
recommendations for trial/arbitration.  Although the scope of the mock arbitration 
depends on the specific facts of your case, [FLC] can tailor the research to your 
specifications and needs.  FLC generally recommends that a mock arbitration be held 
late in discovery, and can conduct the mock proceedings months, weeks, or even the 
weekend before trial.”12

11 The information was obtained directly from a AAA Vice President.
12Focus Litigation Consulting, https://focuslitigation.com/services/mock-arbitration/ (last visited accessed Nov. 27, 
2023). 



 ADR Services (“ADRS”) – ADRS is a California based company that provides arbitrators to 
conduct the mock arbitration and customizes the process to meet the specific needs of 
the parties.13

 ADR Systems – Based in Illinois, ADR Systems conducts mediations and arbitrations at its 
Chicago office and at other locations throughout the United States upon request.   Most 
arbitrations with ADR Systems are binding Arbitration and tri-panel arbitration.  ADR 
Systems offers in person mock arbitration hearings and remote dispute resolution 
through secure videoconferencing, telephonic and teleconferencing sessions.14

 JAMS – JAMS provides a whole host of ADR services throughout the country and in a 
variety of practice areas, including construction.  JAMS’s mock arbitrations act as "dry 
runs" to familiarize participants with rules and procedures.  JAMS’ website touts their 
unbiased, confidential evaluations in hundreds of cases of all types, with one relevant 
example being a mock arbitration of a power plant construction matter.15

 Trial Behavior Consulting (“TBC”) – TBC, based out of Los Angeles, California, recruits a 
panel of retired judges to act as mock arbitrators in cases with similar backgrounds to 
the underlying case.  Like JAMS, TBC offers arbitrators in a variety of areas of the law, 
including construction. The TBC mock arbitrators review briefs, listen to case 
presentations and witnesses. TBC’s lead consultant will then pose questions to the panel 
of judges, and, ultimately, moderate an interactive panel discussion between the judges 
and team. TBC states that through its mock arbitration, you can: 

o “Learn what influences a judge in your case 
o Test your strategies, themes and legal arguments before a neutral third party 
o Obtain feedback on your witnesses, and provide them with a “dress rehearsal” 
o Gauge your audience’s understanding of the subject matter. 
o Brainstorm with a panel of judges on the merits of your case, and how to 

improve upon it.16

CONCLUSION  

Mock arbitration is a valuable tool the construction lawyer should not hesitate to 
employ. Yes, it can be time consuming and expensive, but need not be. Mock arbitration is 
easily capable to fit simple and complex disputes. While three mock arbitrators may be 
desirable, using a single mock arbitrator does not carry the same risks as would be the case in a 
real arbitration. Do all the issues in dispute need to be presented, or only key or bellwether 

13 ADR Services, Inc., https://www.adrtimes.com/adr-services/#Mock_Arbitration (last visited accessed Nov. 27, 
2023). 
14 ADR Systems, https://www.adrsystems.com/arbitration/Alternative Dispute Resolution - Conflict Resolution 
Methods (last visited accessed Nov. 27, 2023).  
15 JAMS, https://www.jamsadr.com/neutral-analysis?tab=overview (last visited accessed Nov. 27, 2023). 
16 Trial Behavior Consulting https://trialbehavior.com/services/mock-arbitration-and-bench-trials/



issues? Do you need an evaluation of the witness, or just the legal theories? Perhaps the mock 
preceding can be limited to technical issues such as delays or damages.  

The deliverable of the mock arbitration can be whatever you need it to be. You may 
need a formal “mock award” to present to a board of directors or upper management. Perhaps 
a debriefing session with the mock arbitrators after they have heard the major witnesses better 
suits your needs and budget.  

Going all in, your matter may warrant having both parties participate in the mock 
arbitration. 

Mock arbitration is not a single purpose tool. Carefully thought out and conducted, 
mock arbitration can be as valuable, and maybe more so, in fostering settlement as it is a 
hearing preparation tool.  

Lawyers spend an awful lot of time preparing for something that does not happen in the 
vast majority of disputes, trials, and arbitrations. They certainly do not spend the same amount 
of time preparing for something that does happen in the vast majority of disputes - a 
negotiated resolution. Mock arbitration is a tool the construction lawyer can use both to 
prepare for the arbitration that may or may not happen, and the negotiated settlement that is 
more likely to happen.17

*Lisa Lombardo has been practicing law since 1999, with an emphasis on construction law.  On the counselling 
side, Ms. Lombardo has worked with public and private owners, contractors, subcontractors, and designers on 
contracts involving academic centers, medical institutions, public schools, laboratory facilities, high-rise office 
buildings, energy facilities and building additions of varying sizes.  Ms. Lombardo has successfully litigated matters 
before the state and federal courts of New Jersey and New York, as well as the American Arbitration 
Association.  Ms. Lombardo is admitted to practice in the State and Federal Courts in New Jersey and New York 
and the State of Pennsylvania. She is a member of the AAA’s Construction Industry Arbitrator and Mediator Panels 
and the New Jersey Superior Court Roster of Mediators. 
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