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In Citgo Asphalt Refining Co. v. Frescati Shipping Co., the U.S. Supreme 

Court will review a case that is likely to have weighty implications for an 

international maritime shipping industry that commonly uses contracts 

that are “highly standardized forms specific to the particular trades and 

business needs of the parties.”[1] 

 

The question before the court is whether a coupling of provisions, called 

“safe berth” and “safe port” clauses, that appear in a widely used form 

contract impose strict liability on shippers of goods, or charterers, or 

whether they instead impose only a requirement of due diligence. 

 

The case has drawn the attention of various amici curiae, including commercial trade 

associations and maritime industry associations, all of whom seek a uniform interpretation 

and enforcement of these provisions. 

 

Those supporting the petitioners and a due diligence standard contend that a strict liability 

standard would be unfair and would cripple the chartering industry. Those supporting the 

respondents and a strict liability standard argue that the language should be enforced as it 

is written in the context of a longstanding industry practice and further point out that a due 

diligence standard would still need to be defined, perhaps even on a case-by-case basis. 

Whichever way the court lands, the decision will likely have significant impact on all parties 

involved in the international maritime shipping industry. 

 

By way of background, in November 2004, Citgo Asphalt Refining Company, Citgo 

Petroleum Company and Citgo East Coast Oil Corporation, or collectively, CARCO, chartered 

a single-hulled[2] oil tanker named the Athos I for a 1,900-mile voyage from Venezuela to 

Paulsboro, New Jersey.[3] The Athos I was owned by Frescati Shipping Company and 

managed by Tsakos Shipping & Trading SA. The Athos I made it to within only 900 feet of 

its destination when it struck an abandoned anchor that pierced the vessel’s hull and caused 

264,321 gallons of crude oil to spill into the Delaware River.[4] The ensuing cleanup cost 

$143 million. 

 

In January 2005, Frescati filed a “petition for the exoneration from or limitation of liability” 

in district court. CARCO filed a claim for damages associated with the spill, and Frescati 

counterclaimed. The United States had reimbursed Frescati in part for its cleanup expenses 

under the Oil Pollution Act[5] and joined the lawsuit as a subrogee to that part of Frescati’s 

claims against CARCO.[6] 

 

The claims against CARCO (the charterer) originally sounded in both tort and contract. In 

the first instance, the district court found that CARCO was not liable under either theory. On 

appeal, the U.S. Court of Appeals for the Third Circuit vacated and remanded the case 

because the district court had failed to make the required findings of fact and conclusions of 

law.[7] 

 

At the same time, the Third Circuit held that CARCO owed a specific duty applicable to 

Frescati’s tort claims but did not determine whether CARCO had violated that duty. 

Moreover, the appellate court held that the safe berth and safe port[8] clauses created a 

contractual warranty as opposed to a requirement that CARCO demonstrate due 
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diligence.[9] 

 

CARCO appealed and the U.S. Supreme Court denied certiorari.[10] On remand, the district 

court found CARCO liable for breach of duty in tort and liable for breach of contract.[11] 

Reviewing this case for a second time, the Third Circuit vacated the lower court’s holding 

that CARCO was liable for a tortious breach of duty, but affirmed that CARCO was liable for 

breach of contract. The lone issue on appeal to the Supreme Court is whether the safe berth 

clause in the form voyage charter contract is a warranty or merely a promise to exercise 

due diligence. 

 

CARCO argues that the text of the safe berth clause imposes only a duty of due diligence on 

the charterer, which, according to CARCO, is consistent with the intent of the contracting 

parties. Frescati and the United States counter CARCO’s argument by contending that the 

plain text of the safe berth clause is an express warranty because it promises that the 

charterer will designate a safe port where the vessel can unload its cargo. Such an 

unqualified contractual promise is a warranty on its face, especially where a contract is 

bargained for by sophisticated commercial parties.[12] 

 

The relevant text of the safe berth clause is as follows: 

The vessel shall load and discharge at any safe place or wharf, … which shall be designated 

and procured by the Charterer, provided the Vessel can proceed thereto, lie at, and depart 

therefrom always safely afloat, any lighterage [cargo transfer] being at the expense, risk and 

peril of the [Charterer.] ...  

 

The vessel … shall, with all convenient dispatch, proceed as ordered to Loading Port(s) named 

… or so near thereunto as she may safely get (always afloat) ... and being so loaded shall 

forthwith proceed, as ordered on signing Bills of Lading, direct to the Discharging Port(s), or 

so near thereunto as she may safely get (always afloat), and deliver said [cargo.] 

The Third Circuit cited the term “always afloat” to support its conclusion that this language 

is a warranty regardless of the amount of diligence the charterer may have undertaken.[13] 

 

CARCO argues that this term does not impose strict liability on the charterer to provide a 

berth where a ship can stay always afloat, but the authority on which it relies often 

undermines its argument. For example, CARCO cites a 1902 Supreme Court case that 

provides that a ship is not afloat where it encounters an unpassable obstacle.[14] CARCO 

also cites a 1903 case from the U.S. Court of Appeals for the Second Circuit that explains a 

safe berth clause bounds a charterer to “assign to the ship a berth in a suitable depth of 

water.”[15] 

 

As Frescati aptly notes, these cases seem to confirm that a charterer would breach its 

contractual duty if it designated a port or berth at which a ship cannot remain always afloat. 

Frescati and the United States point further to a long line of cases from the Second Circuit 

that interpret the safe berth clause as a warranty.[16] 

 

CARCO next argues that the text of the safe berth and safe port clauses do not expressly or 

implicitly burden the charterer with strict liability for accidents that result from unforeseen 

hazards, relying on a heavily cited treatise[17] in admiralty law and the U.S. Court of 

Appeals for the Fifth Circuit's decision in Orduna SA v. Zen-Noh Grain Corporation[18] 

 

However, both Frescati and the United States point out that the cited treatise discusses 

what its authors believe the law should be, as opposed to what it is. They also persuasively 

characterize Orduna as an outlier that incorrectly relies on principles of tort law to resolve 



an issue that properly resides in contract law. 

 

CARCO also raises policy arguments in favor of a due diligence standard. CARCO here relies 

on the notion that the court’s role is to “set an efficient default rule,”[19] in the interest of 

“the protection of maritime commerce”[20] when acting pursuant to its maritime 

jurisdiction. CARCO posits a strict liability standard would lead to unjust results and would 

disrupt maritime commerce. 

 

But CARCO’s proposed due diligence standard would still need to be defined, and thus would 

not provide the clarity that CARCO advocates. On the other hand, a strict liability standard 

is likely a definite allocation of liability under a contractual provision that may be bargained 

for by sophisticated members of the maritime shipping industry. 

 

According to Frescati, the industry standard is to interpret the safe berth clause at issue as 

a warranty. Frescati finds support in a long line of Second Circuit cases that interpret safe 

berth clauses as a warranty,[21] and from international authorities such as English arbitral 

boards that often hear these types of maritime cases and that Frescati calls on the court to 

consider in the interest of comity. 

 

The parties’ intent is therefore best demonstrated by the language of the provision itself in 

the context of the industry standard. At the same time, while policy arguments may support 

sound reasoning in tort law, contract law seeks to enforce the intent of the contracting 

parties as evidenced by the terms of the contract, especially where a contract is bargained 

for by sophisticated commercial parties. 

 

The voyage of the Athos I finally nears its end. In order to persuade the court to reverse the 

appellate court’s decision, CARCO faces an uphill battle: It must overcome substantial 

persuasive authority, both American and English, that adheres to the industry standard in 

interpreting safe berth clauses. In a case where the parties and amici alike purport to seek 

uniformity and clarity, CARCO’s proposes a due diligence standard that would likely need to 

be defined in each fact-specific case. The positions articulated by Frescati and the United 

States would result in a clearer, less subjective standard that would result in more 

uniformity for the chartering industry. 
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