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BANKRUPTCY AND STATE FORFEITURE LAWS COLLIDE IN  
BIRDSALL SERVICES GROUP CHAPTER 11 CASE1 

 
 Businesses often turn to Chapter 11 as a last resort to save enterprise value and, in turn, 

protect the interests of stakeholders.  A strategic and well-managed Chapter 11 filing not only 

preserves value for creditors, it may also protect the interests of customers, trade vendors, 

employees, shareholders and local communities.  But what happens when there are competing 

interests between a state government’s assertion of a civil or criminal forfeiture claim and the 

right of the target of such a claim to seek the protection of federal bankruptcy laws for the benefit 

of all interested parties?   

The Bankruptcy Code is clear that all of a debtor’s assets, “wherever located and by 

whomever held,” become property of the bankruptcy estate immediately upon filing.2  Yet, many 

state forfeiture statutes operate in direct conflict to this extremely broad test for determining 

property of the estate.  Through a legal mechanism known as “relation-back,” upon a final 

judgment of forfeiture, such statutes retroactively divest a person or entity of all interest in 

forfeited property as of the date of the seizure.  Thus, if a debtor’s property is seized pre-petition, 

and later forfeited pursuant to a final judgment of forfeiture in state court, that property arguably 

never becomes property of the bankruptcy estate because the debtor is determined, retroactively, 

to have lost all interest in the forfeited property prior to commencement of the bankruptcy case.   

In the case of Birdsall Services Group, Inc. (“Birdsall”), an engineering firm based in 

Monmouth County, New Jersey, this conflict nearly proved disastrous for the company and its 

stakeholders when the State of New Jersey, Division of Criminal Justice (the “State”) seized all 

                                                            
1 In the interest of full disclosure, Gibbons P.C. represented the Birdsall Debtors from April 1 until the appointment 
of the Chapter 11 Trustee on April 15, 2013. 
2 11 U.S.C. § 541. 
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of the company’s assets, valued at approximately $41 million, pursuant to a state civil forfeiture 

statute on an ex parte basis.3 

On March 26, 2013, the State filed an indictment against Birdsall and several former 

executives alleging, among other things, violations of New Jersey’s “pay-to-play” statute for 

improper campaign contributions.  On the same date in a separate civil action, the State obtained 

an Order to Seize and Restrain Property from the Superior Court of New Jersey, Law Division 

that applied to any and all assets of Birdsall, including its bank accounts, as property subject to 

forfeiture (the “Seizure Order”).  Through the Seizure Order, the State asserted absolute control 

over substantially all of Birdsall’s assets, leaving Birdsall no choice other than filing an 

emergency chapter 11 petition three days later.4  The State responded to the bankruptcy filing by 

challenging Birdsall’s right to use cash collateral held in the “seized” bank accounts and asking 

the Bankruptcy Court to dismiss the chapter 11 cases because there were no assets to administer.  

Without immediate access to cash, Birdsall could not pay its employees or fund other critical 

expenses necessary to remain in chapter 11.  The conflict threatened to destroy Birdsall’s going 

concern value, eliminate hundreds of well-paying jobs, and disrupt dozens of rebuilding projects 

along Hurricane Sandy-ravaged areas of the Jersey Shore. 

The Effect of Pre-Petition Seizure on a Debtor’s Interest in Property 
 

The State moved the Bankruptcy Court to dismiss Birdsall’s case pursuant to 11 U.S.C.  

§ 1112(b) on grounds that the company had no interest in, and thus no right to use, the seized 

property, including cash, and therefore had no reasonable prospect of reorganizing.  The State’s 

argument hinged on the ex parte Seizure Order, which the State said blocked the transfer of all of 

                                                            
3 N.J. Stat. Ann. §§ 2C:64-1 et seq. 
4 Birdsall and its affiliate, BSG Engineering, Surveying & Landscape Architecture, LLC, filed chapter 11 petitions 
in the United States Bankruptcy Court for the District of New Jersey on March 29, 2013; the cases are jointly 
administered under Case No. 13-16743 (MBK).  
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Birdsall’s assets to the bankruptcy estate and therefore the Bankruptcy Court lacked jurisdiction 

to allow Birdsall’s use of its property, including cash collateral.  The Honorable Michael B. 

Kaplan, United States Bankruptcy Judge, disagreed.   

Judge Kaplan noted that the Seizure Order had issued ex parte based solely on an 

affidavit from a New Jersey State Police detective; on that basis the Superior Court found that 

probable cause existed to believe Birdsall’s assets were subject to forfeiture.  However, the 

concepts of seizure and forfeiture are distinct under New Jersey law.5  The forfeiture statute does 

not divest the property holder of its interest in the seized property at the time of the seizure; such 

a reading would render the relation back provision under the same statute meaningless.  Title 

only vests – albeit retroactive to the time of the illegal activity – upon entry of a judgment of 

forfeiture.  The New Jersey Supreme Court has stated that any other reading would strip the 

forfeiture law of all due process and constitutionality.6 

The State’s leading case, In re James, was distinguishable because there the state had 

obtained a final judgment of forfeiture prior to the bankruptcy filing, not simply the provisional 

remedy of seizure.7  As such, title to the debtor’s assets had already transferred to the state at the 

time of the court’s decision and the assets were not part of the bankruptcy estate.8  Judge Kaplan 

determined that because Birdsall retained legal and equitable interests in the seized property, that 

property became part of the bankruptcy estate subject to the Bankruptcy Court’s jurisdiction.  He 

denied the State’s motion to dismiss the case and granted Birdsall the right to use cash collateral 

on a limited interim 2-week basis.   

                                                            
5 See N.J. Stat. Ann. § 2C:64-1(a)–(b).    
6 See generally, State v. 1979 Pontiac Trans Am, 98 N.J. 474, 482-83 (1985). 
7 In re James, 940 F.2d 46, 47, 51-52 (3d Cir. 1991).   
8 Cf. United States v. 92 Buena Vista Avenue, Rumson, New Jersey, 507 U.S. 111, 127 (1993) (until government 
wins forfeiture judgment someone else owns the property). 
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Dissipation of Assets Pending Appeal and Settlement Negotiations with State 

Immediately following the Bankruptcy Court’s ruling, the State took an appeal of Judge 

Kaplan’s decision to the District Court, which issued a temporary restraining order (“TRO”) 

barring Birdsall from using any of the cash collateral, including to fund employee payroll 

obligations, until the District Court issued a ruling on the State’s request for a stay pending 

appeal several days later.  Without the immediate use of cash, Birdsall faced imminent death: it 

could not operate and was forced to furlough all of its rank and file employees immediately 

following the issuance of the District Court’s TRO.  As a professional services firm, it was 

impossible for Birdsall to preserve its going concern value without its employees and clients; 

within a day, dozens of engineering professionals had submitted resignations and many clients 

followed their Birdsall professionals out the door.  Multiple buyers expressed interested in 

purchasing Birdsall’s business on an expedited basis, but to be able to close a sale transaction 

Birdsall required immediate access to cash.  It quickly became apparent that this, in turn, 

necessarily required resolution of the State’s seizure and forfeiture claim.   

Birdsall filed an emergent appeal of the TRO to the Third Circuit Court of Appeals and 

also commenced feverish negotiations with the State over the intervening weekend.  In order to 

reopen for business and avoid an imminent liquidation, Birdsall agreed, subject to Bankruptcy 

Court approval, to pay the State $2.6 million in full and final satisfaction of the civil forfeiture 

claims.  Birdsall also agreed to fund an escrow account up to an additional $1 million for the 

benefit of the State from which any fines, penalties, or victim restitution awarded in the criminal 

case may be paid.  Birdsall separately consented to the motion filed by the United States Trustee 

for the appointment of a chapter 11 trustee.  The settlement allowed Birdsall immediate access to 

cash collateral to satisfy past-due employee payroll obligations and other critical expenses, bring 
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furloughed employees back to work, resume work on critical infrastructure projects, and preserve 

the going-concern value of the businesses.  On Monday, April 15, 2013, the Bankruptcy Court 

approved the settlement and the U.S. Trustee appointed a chapter 11 trustee.  The settlement 

paved the way for the Chapter 11 Trustee’s recently approved sale of substantially all of 

Birdsall’s assets to California-based engineering firm Partner Assessment Corporation, which 

announced that it expected to retain all or nearly all of Birdsall’s employees and honor existing 

contracts. 

Conclusions and Lessons Learned 

The negotiated outcome allowed Birdsall to preserve much of its value for the benefit of 

its stakeholders and in this sense the case should be viewed as a success.  Yet, the conflict 

between the Bankruptcy Code and state forfeiture law was never finally resolved.  The expanded 

use of forfeiture statutes by many governmental entities in the face of budgetary shortfalls means 

that this conflict between state forfeiture law and the Bankruptcy Code is almost certain to recur.  

Very few reported decisions adequately address the conflict, and those that do will often be non-

binding on other courts and/or factually or legally distinguishable; thus, the roadmap for 

businesses faced with the situation presented in the Birdsall case is murky.  A business with 

assets that may be subject to seizure is advised to seek the advice of bankruptcy counsel as soon 

as possible in an effort to head off the conflict before it ripens. 

 


