" Prepared by the Court

HAROLD M. HOFFMAN, individually
and on behalf of those similarly situated,

Plaintiff,
VS.

PARADISE HERBS & ESSENTIALS
INC,, and SCOTT BIAS,

Defendants, _

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY

DOCKET NO.: BER- L 2538- 14
“Civil Action

ORDER

This matter having been brought before the Court upon the motion of Gibbons, P.C.

attorneys for Defendants Paradise Herbs & Essentials, Inc. and Scott Bias, and Court having

reviewed the Certification of Counsel in support of the motion and any timely opposmon

submltted thereto and havmg heard oral argument, and good cause having been shown

IT IS on this L day of March, 2015;

ORDERED the Defendant Paradise Herbs & Essentials’s motion to dlSlTHSS 18 hereby

GRANTED and the Pl_amtlff s complaint is DISMISSED WITHOUT PREIUDICE; and it is

further

. ORDERED that a copy of this Order be served on all parties to this action within z

days of receipt of this Order.
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™7 ..SUPERIOR COURT OF NEW JERSEY

'HAROLD HOFFMAN, . LAW DIVISION: BERGEN COUNTY
Plaintiff, B DOCKET NO.: BER-1-2538-14
R . * Civil Action

'PARADISE HERBS & ESSENTIALS, ' o

Defendant,

Counsel for the Defendant, Paradise Herbs & Essentials, Inc. (“Paradise”), has moved
befclare this Court for an Order dismiSsing the complaint pursuant to R. 4:6-2. The Plaintiff,
Harold Hoffman, ﬁled 6pposition to this 'motic_)n. . o |

Background
 Plaintiff has filed a complaint alleging violatibxﬁs of the New J ersey Consumer Fraud Act

(“CFA” , N.J.S.A. § 56:8-1, et seq., and common law fraud with respept to Defendgnt’s ‘_
advertising, promoting, marketing, distﬁﬁution, and sale of its Panax Red Ginseng (“the
* Product”). The complaint alleges that the Defendant’s advertising of the Product claims a higher

concentration of the key ingredient, gin'sené, thén is actually present. The Pro\duct, and ginseng
more generally, are allégedly intended to improve “energy and vitality, particularly duri_ng‘ timeé |

of fatigue or stress,” Complaint, § 8. The ginseng concentration is alle_ge'dlly indicated in testiné
“by the presence of ginsenosides, and the fwo phrases are use& largeiy interchangga_bljr for the
‘ puxjjoses of this case. In ﬁarticular, the Plaintiff alleges that “Defendant’s Panax Red Ginseng
siates that each of'its 200 mg capsules.contains an ‘8:1’ extract éf ginseng root.” An ‘8:17 extract
indicates that _the concentration of ginsenoside cbmpoﬁnds should be 8 times that m ginséng root

plowder.” Comijliaint; 79. The Complaint then states the level of ginsenosides éllggediy f_c_)uild in -
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glnseng T00t, and represents that the level of g1nsenos1des in the l’roduct 1s not eight times that
amount. Ib1d lnstead the Complamt alleges that the Product only contams 76% of the
ginsenosides that its “8:17 _ran'clelm would indicate. Ibid. This allegation is based upon -
‘;Sephisticated? inllepende'nt laboratory lesting{.]” Ihid. | | |

The C.omplaint then asserts three different causes of action against the Defendants based
upon these allegations: (1) ﬁolation of the CFA; (2) common law fraud; and (3) unjust
enrichment. The ascertainaEle ‘lose claimed by the Plaintiff is the cost that he paid for the
Produ_ct, which he claims mierepresented its formulation end over-gtated the concentration of a
key active ingredient.

| Argument
'l'he Defendant. argues that the Plaintiff has failed to demonstrate the basic elements of

‘any of the elements of his claims against the Defendant in his eomplaint and therefore the

complaint must be dismissed. The Defendant submits that the Plaintiff failed to properly plead a

. cause of action for'consumer“fraud because: (l) the Plaintiff has failed to allege any unl:ewﬁll
practices; (2) the Plaintiff does not allege any ascertainable lose; and (3) the Complaint does not
allege the causal connectioll between any alleged loss and any alleged unlawful conduct.

' -.Slmﬂarly, the Defendant argues that the Plamtlff falled to estabhsh the elements of his common
law ﬁaud and unjust ennchment claims. N | |

A_motlon_ to dlsx_mss pursuant to & 4.6-2(e) tests whether the allegations set forth ina

complaint “state a claim upon which relief can be granted.” As emumciated in New Jersey Ass’'n

of Health Pléns V. Farmer:

- 'ln deciding a motion to dismiss for fa1lure to state a claim upon
“which relief can be granted under R. 4:6-2(e), the inquiry is
confined to a consideration of the legal sufficiency of the alleged
facts apparent on the face of the challenged claim. For purposes of
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determining the motion, all facts alieged in the complaint and
legitimate inferences drawn therefrom are deemed admitted. A
‘reviewing court searches the complaint in depth and with liberality
to ascertain whether the fundament of a cause of action may be
' gleaned even from an obscure statement of cla1m opportunity
being given to amend if necessary. A

[342 N.J. Super. 536, 550 (Ch. Div., 2000).]-

Plaintiff “must make allegations, which, if proven, would constitute a valid cause of action.”

Island Mortgages of New Jersey v. 3M, 373 N.J. Super, 172, 175 (2004). A pleading sounding in

fraud must, on its face, satisfy the heightened pleading requirements sét forth in New J ersey

Court R. 4:5-8. State ex rel. McCormac v. Qwest Commc’ns Int’l., Tnc., 387 N.J. Super. 469, 484

(App. Div. 2006).

'The Defendant argues that the Plaintiff has faﬂed to plead a claim under the CFA. More
particularly, the Plaintiff has not alleged unlawful practices under the CFA. To violate the CFA
the Defendant must commit an “unlawful practice” as defined by N.J.S.A. § 56:8-2. See Cox v.

 Sears Roebuck & Co, 138 N.J. 2,17 (1994). The Defendant claims that the Plaintiff has fafled to.

.allege facts establishing any false feprescntétions or unconscionable commercial pr_ac;tices to-
show “unlawf_ul 'conduct.” The Defendant contends that the Plaintiff has not pled facts sufficient
to estabhsh that the Product Iacked the advertised levels of ingredients, because Parad1se does o
' ot advertlse as Mr. Hoffman alleges, that an 8:1 extraction ratio “mchcates that the V
cong:eptration of ginsenoside compounds should be 8 times that in gins_eng root powder.”l ‘&
| , McDonald Decl"a_ EX Bat99. The 'Defer;dant states that Paradise has never represented that the
_cénccntraﬁon of ginsenoside éompounds mn Defendant’s Paﬁax Red Gins.eng should be 8 times
} _'that in ginéeng root powder, and.ir_lstead represents that thisﬂstatement only means how many .
pa.rts of raw materiai are used to QBtain one part 61“ the Product. The Defendént submits that the

. Pl_a_inti._ff cannot allege unlawful conduct based upon a representation that Defendant did not

Page 3 of 15



 Docket No.: BER-L-2538-14

| make. See Hodges v. Vitaniin Sh.'om.}.e; inc., No 13~338..1 .".(.SRC), 2014 U'S"D;_St- LEXIS 5109, at
*0-10 (D_.N..J.J_an. 15,2014). - | | |

The Deféndant alSd argues that the Co_mplainf is.devoid of facts to support the‘allcgations
 that the Product actually purchase(iBy_the--Plaintiff lackéd*the édVertisl_ed amouhts of
giﬁsenosidés aﬁd that this insufficient amount of ginsenosides caused less than the advértised and
desired effects. Defendant submits that the Plaintiff has provided' ébsolutely no factual basis for
the claim that “each capsule of Defendants’ Panax Red Ginseng contains only 76% of the
minimally expected amount of ginsenosides, the product’s key constituent for biological
activity.” See McDonald Decl., Ex. B. The Complaint, in the Defendant’s opinion, speculates

that the Panax Red Ginseng purchased by Mr. Ho'ffman must have had the same percentage .

relymg upon an “unidentified assertion™ from the internet. The Defendant further argues that the
Plamtlff has prowded no factual basis for the claim that the product provides any less of the
* desired effect than advemscd, since he does not identify his s_ymptoms or ailment prior to his
ringestior.lof Defendant’s Panax R.ed Ginseng. According lto the Defendant, there are a number of
7 vanables to be considered as to what the effect of ingesting these dietary supplements could be.

The Defendant submits that the Complamt 8 speculatlve conclus1ons neither satisfy the pleadmg o

- 3requ1rements for fraud set forth mR. 4:5- 8 nor pIead unlawful conduct under the CFA
' The Defendant further argues that the complamt also must fail because it does not aIlege |
- an ascertamable loss” as reqmred by the CFA See NJS.A, A §56:8-19; Meshmsky v. Nichols

Yacht Sales, Inc., 110 N. J 464, 475-76 (1988) Paﬂure to establish ascertamablc loss bars a

private cause of actlon See Weinberg v. Sprint Com 173 N. J 233, 249-50 (2002) In this case,
| Plamtlff alleges ihat his “actual out of. pocket payment and expendlture constitutes an |

~ ascertainable loss. See Complaint, ‘]]'ﬂ 16, 25-26. The Defe_ndant argues that the mere purchase of
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a product is not an actual loss under the CFA, since the statute plainty mandates an actual,

ascertainable loss, not simply that an individual made a purchase. See Thiedemann v, Mercedes-

~ Benz USA., .LLC, 183 N.J. 234, 248 (2005). To equate a “purchase™ with an “asb_eﬁainable loss”

would eviscerate the CFA’s private party standiﬁg requirement and would confer standing to
assert an CFA claim on every individual who purchases a product, regardless of whether he has

suffered any real, actual, or demonstrable loss of money or property.

The Defendant cites to Mason v. Coca-Cola Co., 774 F. Sum).-Zd 699, 704-05 (D.N.J.
2011), which found that “plaintiffs ha;fe not adequately pled facts showing how they eXperi'er.lced
any out-of-pocket loss because of their purchases, or that the soda they bought was w.orf.h an
amount of money less than the soda they were promised.” The Plaintiff claims that he suffered
ascertainablé losses “i_n the form of aétuai out of pocket payment and éxpenditure” beéause ile
recetved “a product less than, and different from, the product promised by Defendant],]” which
“faiied to measure up to the consumers’ reasonablc expectatic;ﬁs.” The Defendaﬁt submits that
this is an msufﬁcient facftual allegation to establish that the.prOduct'hf; received was worth any
léss than the product he purchased and otherwise fails to demonstrate that Pléintiff suffered an
asclertainable loss. The I_)gfendant contends that the Plaiﬁtiff received exactly what he bargained
 for: a giﬁsengfbased nutritional Suppleme.nt that conta‘i.ned_ exactly what was printed on its label..

- The Movant also seeks to distinguish this case from Hoffinan v. Liguid Health Inc., No. -

©°14-1838 (SRC) (CLW), 2014 U.S. Dist. LEXIS 90075 (D. N.J. July 2, 2014). The Liquid Health -

| court found that Mr. Hoffiman paid $40 for 32 ounces of 1,200 milligrams of the constituent
ingreciient, s0 his allegation that he received oxﬂy 16% of the ingredient was a quaritiﬁabler
ascertainable loss. See id., at ¥17-18 Here, the' Defendaﬁt argues that the Plaintiff alleges

Defendant made a misrepresentation of facts, which Defendant claims was never made. Even
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beyond that distinctipn, Defendant argu.es.that the-Pl-_aintiﬁC also féils to state his exact pufohase.
_price or the retail price of ény competitofs. The aﬂegaﬁon that the Product contains -76% of the
Sexpected” amoﬁnt of ginsenosides is not r_neasuréble according to thengfendant aﬁd, Moreover,
is not akin to the quantiﬁaia_le 16% of the product Mr Hoffman allege;;_il_y paid $40 for in Lﬂm
Health. The ﬁefendant/Movant afgues, therefore, th.atjthe Complaint 1s bereft of any allegations
of an actual, quantifiable loss. Plaintiff’s failure to plead facts demonstrating that he suffered an
ascertainable loss unquestionably warrants dismissal for faiture to state a claim in the
Defendant’s opinion.

‘ Movant further argues that the Cémpiamt fails to properly plead that the Pl.‘aintiff’ s

purported loss was causally related to the Defendants alleged unlawfui conduct. The Defendant

again refers to Thiedemann, 183 N.J. at 246, and alsd Dabush v. Mercedes-Benz USA. LLC, 378
N.J. Super. 105, 116 (2005}, for the proposition that tﬁe Plaintiff must estaﬁlish an actual loss
attributable to conduct made unlawful by the CFA. In their opinion, a CFA plaintiff “bear{s] the
ultjmate_burdgn of shbwing a causal .link between .the offending ?ractice and ther claimed loss,

with the amount of the ascertainable loss to be demonstrated to a reasonable degree of certainty.”

Dabush, 378 N.I. Super at 116. The Defendant subrmts that even assummg, a;rgn_lendo that
Piam‘uff alleged unlawful conduct and an ascertainable loss he faﬂs to plead a causal lmk
between the offendmg practice and the claimed losé ” Ibld | e
T he Defendant similarly: contends that ths Plamtlff has failed to state a claim for commo;ﬁ_'
Taw fraud. A Plaintiff muét a_uege facts that, if pfoveri, would establish: “(1)a Iﬁaterial
nﬁsrepresentatiéh of a presently existing or_pas; fact; (2) knowledge or belief by the Defeﬁdant

of its falsity; (3) an intention that the other person rely on it; (4) reasonable reliance thereon by

the other person; and (5) resulting damages.” Gennari v. Weichert Co. Realtors, 148 N.J. 582,
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- 610 (1997) (citing Jewish Ctr. of Siissex Countv V. VVhale 86 N.J. 619, 624- 25 (1981))

Furthermore, R. 4:5-8 (a) requires that a fraud claim be pled with speciﬁcity See Hoffman v.

: Hampshlre Labs Inc., 405 N.J. Super 105,112 (App Dlv 2009). The Defendant argues that the

._P1amt1ff has failed to plead pec1ﬁc fact to show that Defendant s representat1ons about its
Product were false. Plamtlff bases the purported “mlsreplesentatlon on his claim that an 8:1
extraction ratio “mdlcates that the concentration of ginsenoside' compounds should be 8 times
that; in ginseeg root powder.” See C.omplaint, 9 9. Paradise, however, stated that it has never

, represented that the concentration of éinsenoside compounds in Defendant’s Panax Red Ginseng
should be 8 times that in ginseng root powder. Instead, Paradise states on the Product label:

“Truly Holistic 8:1 Full Spectrum” and “Panax Red Ginseng root extract 8:1.” See McDonald
Decl., ELE In other words, the movant submits that Paradise’s label only states how many

parts o_f raw material are used to obtain one part of the Product.

The Defendant asks the Court to take note of other cases filed by this Plaintiff and asserts
that the PIaiﬁtiff_ is a\;vare of the need to‘ establish fraud el_aims with specificity. The befend_ant
contends that the Plaintiff failed to allege with particulerity that he relied upon Defendant’s
aileged_misrepresentations when he purcﬁased Defendant’s Panax Red Ginseng, or that he
-purchased the prodﬁct as a.r'e_su‘lt of those particular representations. See Hampshirg Labs, Inc.,

supra, 405 N.J. Super. at 116 (“[PJlaintiff did not allege that he or any elass—merhber purchased

the product as a result of Defendants’ allegedly fa.‘i_se statements{.]””). The Defend,ant’s elleged: |
dameges are illusory, speculative, and, at best, allege a baseless potential risk of injilry.
qusequently, Plaintiff dees not allege cognizable damages to support a claim of commen law
7- ﬁaud The Defendant therefore, seeks a dismissal of the common law fraud claims because the.

Complamt fails to meet the helghtened pleadmg requuements under R. 4:5- S(a)

3.
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The Defendant further submits that the Plaintiff has failed to establish that the Defendant |
has been unjue_tly enriched. The doctrine of unjust enrichment “iests on the equitabie priﬁciple
that a person shall not be allowed to ennch himself unjustly at the expense of another.” Assoc

- Comun. Corp v. Wallia, 211 N.J. Super. 231 (App Div. 1986) (citing Callano v. Oakwood Park

Homes Corp., 91 N.I. Super. 105 (App. Div. 1966)). To establish unjust enrichment, “a Plaintiff

must show both that Defendant received a benefit and that retention of that benefit without

payment would be unjust.” VRG Corp. v. GKN Realty Corp., 1.35 N.J, 539, 554 (1994). Liquid
Health, supra, at *33, found that an unjust enrichment claim is “not‘apf)ropriate” i the absence
of a direct relationship with the Defendant. The Defendant argues that the Plaintiff admits the
absence of a “direct relatioilshjp” with Defendant, because he has pled that he purchased
Defendant’s Panéx Red Ginseng “at a local health food shop,” not directly ﬁom Defendaﬁt. &
Complaint, § 1. The Defendanf further argues that the Plaintiff has fajled to adequately plead
that Defendant’s Panax Red Ginseng faile& to function as advertised or that he was 1njured by
the product so 1t was not unjust for Defendant to retain his money in exchange for dehvery of
the Product to Plalntsz through the thlrd—party retailer. |
In response to the Defendant’s motion, Plaintiff restat:es the allegations of his éemplaint,-'
' aﬁd also includes a summary of the legal etandard of rleview for motions to dismiss and the
| requnemeﬁts for a CFA cause of action. Plaintiff also attaches a copy of the recent dec1510n in

. -ngllld Health handed down by Judge Chester in United States District Cou:rt The balance of

Plaintiff’s argume_n_t miay be summed up by his reference {0 Pnntmg Mart-Morristown v. Sharp

Electronics Corporation, where the Court stated that eomplaiht allegations must be viewed with -

“great liberality and wi‘éh_out concemn for the plaintiff’s ability to prove the facts alleged in the =~

" Page 8 of 15
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'complaint.” 116 N1 739, 746 (1989). He also.submits.that R. 4:6-2 motions “shéuld be
approached with great caution” and grmte& only “in the rarest of instances.” Thid. |

In reply to the Plaintiff‘ S bri_éf_ and ii} fur_ther _suppoﬁ of their métio:; the Movant:-s.ubmits. ,
‘that Mr. Hoffma.n.’s u.ntimely oﬁpési;{ﬁon éubmis_sions Sh(.Jl‘ﬂdlbe stﬁck\en,-and the motions.to
dismiss should be coﬁsidere_d unopposed in accordance with R. 1:6-3(a). Yes, the Plai.ntiff”s
opposition papers were untimely, but nevertheless, there was no prejudic;e_ to the Movant in so far
as the Movant had ample time to reply therefore the court will consider the plaintiffs opposition
to the (iefendaﬁts motion.

The Defendant also argues in ifs reply that Mr. Hoffman relies upon Liquid Health not for

its substance, but for the proposition that each Iawsmt “15 entitled to an independent evaluatlon of

its merits.” Ligquid Health, sunra, at *17. Nevertheless, Defendant submits that the unopposed
'arguments set forth in t‘heir moving im'efs demonstrate whsur an “independent evaluation™ of this
suit yields the same gonclus_ions that the complaint herein must be dismissed. The Court concurs
that the Plaintiffs 0pp0§itioﬁ to the Deflendant’ls motion consistsnof a two-page resta’tetﬁent of thf_:l
allegations in his complaint in paragxaph form. The Plaintiff offers no substantive opposition to
thé Ic_:gal arguments set forth in Paradise Herbs’ moving bﬁef, leaving those arguments entirely
' 7 uﬂQPPOSE_d in the movant’s opinion. The Defendant argues that #he Plamtiff just offers mofe
| conc‘lusory.assertic‘ms that were “cut and past@d” from a prior ertmg and could be filed in any |
. R e - C
' Decision
It shoﬁld irnmediately-b@ ﬁote‘d that this Court givés no weight to the Defendant’s
' afguments regarding the Plaintiff’s other case ﬁhngs and any 1mpl1cat10n that his status as a,

“frequent-ﬁler should subject thls Compiamt to a standard that is any dlﬁerent from that gwen
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to any other complaint, Throughout its submissions, the Defendant references other cases-ﬁled
by the Plaintiff and claims that they stand for things such as MrHoffrnan is well-aware of”
what the CFA or common law fraud claims requires or that Mr. Hoffman should somehow be

treated as a special. What the Plaintiff is particularly “well-aware of”" is irrelevant to the

question of whettxer this Complaint should be dismissed as a matter of law pursuant to R. 4:6-2
& -8. Any such implication concerning the Plaintiff’s filing of other coﬁlplaiﬁts is hereby
disregarded by the Court. .

R. 4:6-2 provides in relevant part, “[e]very defense, legal or equitable, in law or fact, to a
claim for relief in any complaint . . may at the option of the pleader be made by motion, with
briefs” for “(e) failure to state a claim upon which relief can be gJ‘ented.” Pursuant to this rule, a !
complaint_ may be dismissed for failure to state a claim only if, after an in-depth and liberal
'Searc}:t of the allegations therein, ra cause of actjon cannot be gteaned from even an obscure

, statement mn the complaint particularly if further discovery is taken. See R. 4'6-2(6)' see also

Pressler, Current N J. Court Rules, comment 4. 1 1 onR. 4:6- Z(e) (2012) (cmng Pnntmg Ma:rt v.

Shan) Elecs., 116 N.J. 739, 746 (1989)).

- In evaluating a motion fo dlSIIllSS for failure o state a clalm a court must gwe the non-

| Banco Popuiar North Anerica v. Gand1 184 NL.J. 161 16566 (2005); Fazilat v, Feldstem 180

'- '-..N J. 74 78 (2004) Furthermore the motlon is granted only rarely and without prejudice See In

: re Contest of November 8,2005, 192 N.J. 546 (2007).- The “test for determining the adequacy of .

~ 2 pleading [is] whether a cause of action is suggested by the facts.” Printing Mart, 116 N.J. at

~ 746. Moreover, a complaint should not be dismissed under this rule where a cause olf action is

- snggested by the facts and a theory of actionability Inay'be_articulated by amendment of the
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complaint. See ibid. However, when the complaint states no basis for relief, dismissal of the

complaint is appropriate. See Energy Receive v, Dep’t of Fnv, Protection, 320 N.I. Super. 59

‘(App Div., 1999)

To succeed on a ciann under the CFA, a plamtlff must show (1) an unlawful practice by =~

defendant, (2) an ascertamable loss on the part of plaintiffs, and (3) a causal relat1onsh1p betwesn

the defendant's unlawful conduct and the plamtlffs loss. Cox v. Sears Roebuck & Co., 138 N.J, 2,

24 (1994). The first element of a CFA claim, an unlawful pi'acﬁce by defendant, "typically

involves an affinmative act of fraud and can arise from an affirmative act, an omission, or a

violation of an administrative regulation.” Adamson v. Ortho-McNeil Pharm., Inc., 463 F. Supp.

2d 496, 501 (D. N.J. 2006). "The misrepresentation has to be one which is material to the

transaction and which is a statement of fact, found to be false, [and] made to induce the buyer to -

make the purchase." Gennari v. Weichert Co. Realtors, 148 N.J. 582, 366 (1997). Next, to

properly plead an ascertainable loss, a plaintiff must allege facts showing "either an out-of-pocket

oss or a demonstration of loss in value." Dist. 1199P Health and Welfare Plan v. Janssen, L.P.,
784 F. Supp. 2d 308, 530 (D. N.J. 2011) (intemal citations omitted). Finally, a plaintiff must show

;1 causal nexus between the misrepresentation or concealment of the material fact by defendant and

the loss suffered by any person Dewev V. Volkswagen AG, 558 ___S_‘t_l}_)_lg 2d 505 526 (D N J
2008, _ _ _ -
| - _Consumer K raud Act
- 4Unidwful Conduct
The Piamtlff alleges that the Defendant comrmtted an afﬁnnanve act of fraud by
- rmsrepresentmg the amount of ginseng in the Product The Defendam however debates whether

. the statement the Plamtiff is referencing means what he says it does. Defendant claims that the
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statement does not represent the ameuﬁt of ginseng that should be ie the produet,‘ but mereiy how -
many pafts of ginseng root were used to make one part of the Product. In any case, the Defendants
also question the;ests. that are supposedly the basisi for theP}aintiff’s claims regarding the emo_unt |
| of énsenosides in the Prodect, end essert thet.' the Produet ﬂmt the Plaintiff acmally purchased énd
consumed must be the eubjeet of the test. Even given thet the non-moving party is entitied to every
reasonable inference in motions to dismiss for failure to state a claim, the Court finds that the
Plaintiff’s allegations regarding misrepresentatie'ns of ginsenoside concentrations are insufficient to

state a caﬁse of aetioﬁ for consumer fraud. See NCP Litigation Trust, 187 N.I. at 365. Even

assuming that the statements by the Defendant mean what the Plaintiff alleges they do, there are
insufficient facts plead to eupport any claim of misrepresentation. There are no facts presented
about what was tested, .by whom, or even how. Thefe are alse_no facts plead aboﬁt how 24% less
ginseng in the Product Would actually affect its efﬁcacy; only conclusory_aﬂegations that it would.
The Plaintiff, therefore has fa:lled to plead the necessary facts to demonstrate unlawful conduct
'. undertheCFA o o | | |
Ascerreinable Loss

Here the Plaintiff alleges that he suffered ascertainable loss in the form of “actual out of
pocket payment and expenditure when they recelved something less than and dlfferent from,
What they reasonably expected in view of the Defendant’s representations.” Complaint, ¥ 25 & 28.

' .In Hoff'man V. Hampshn‘e Labs Inc., 405 N. . Super. at 114-15, the Court ruled the plamtaff did

| not meet the reqmrement of aseertamable loss when he claimed monetary loss stemming from
pu:rchasi_ng a ‘produet. In that case, plaintiff asserted that the ingredients in an erectile dys,ﬂinction
pill would not lead to the results predicied and promised by the defendant. In that matter, the Court

found _theloss_te be insufficient because “plaintiff {did] not allege[d] that he used the product and it
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faﬂed Nor did plaintiff allege that he was dissatisfied vﬁh the product demanded his money
back, and defendants had refused to prowde arefand. Thus, plmnnffs claimed monetary loss 18 .7
purely hypothetlcal. Therefore, the faets as alleged in th_e complaint do rnot eonstztute an |
‘ascertaiﬂsble loss.” I_b& | | | |

| The Court finds the Plaintiff’s claims in this case to be "broad and conclusory” and
insufficient to "provide the specificity that is required in pleading ascertainable loss[.]” See

Hoffman v. Nordic Naturals, Inc., 2014 U.S. Dist. LEXIS 53125, at *¥13-14 (D. N.J, Apr. 17, .

2014). The Plaintiff never alleges in his Complaint that he used the Product and it failed, or that
the Defendant failed to provide a refund upon demand. In addition, the Plaintiff has not alleged

any facts or claims to demonstrate that the product he received was at all less valuable than what he

thought he was péying for. See Mason v. Coca-Cola Co., 774 F. Supp. at 704-05. There is never '
any alleéation of the amount of money that was paid for the Product by the Plaintiff and never any
' | allegatlons about how it was less effectlve than advertised. The Pla;mnff has therefore faﬂed fo
demonstrate any ascertainable loss under the CFA. See N.J.S.A 56: 8 19, . |

Causation

The Plaintiff's allegations are sufficient to demonstrate the third, causation element of a .

CFA claim. Under the C_FA, a plaimtiff must also demonstrate that his or her ascertainable loss was | - o

"attributable to conduct made unlawful by the [Aet}." Thiedemann suors, 183 N.J. at 246, A

-' plaintiff must therefore "plead and prove a causal nexus between the alleged act of consumer fraud

_and the damages sustained." New Jersey Citizen Action v. Schering-Plough Corp., 367 N.J. Super.
8,15 (App Dw 2003). Assummg that the first two elements ofa CFA claun are present the

Plamtxifs aliegatlons that he and putatlve class members :relled upon the Imsrepresentauons
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regarding the_ainount of ginseng in deciding to pu:cha;s,e the complaint W_ould be enough to satisfy
the thlrd prong uhder the liberal pleading standards for R. 4:6-2 motions. |
7‘ Common La\.w. Fraud - . . |
Based upon the aﬂegationé m the Complaint,' the Plaintiff also fails to state a claim fo;
common law frand. A Plaintiff must allege facts that, if proven, would establish: *(1) a material
misrepresentation of a presently existing or past fact; (2) knovﬂedge or belief by the Defendant of
its falsity; (3) an intention that the other person rely on it; (4) reasonable reliance thereon by the

other person; and (5) resulting damages.” Gennari, supra, 148 N.J. at 610. Furthermore, R. 4:5-8

(a) requires that a fraud claim be pled with specificity. See Hampshire Labs, supra, 405 N.J. Super.

at 112. As with the Plaintiff’s CFA claims, the facts alleged in the Complaint in this case lack
requisite specificity to demonstrate a material misfepresentatién, or damages. For the same
reasons that the Plainﬁff failed to allege sufﬁcient facts to (i'emonstrate a misrepresentation or an
ascerta:il_lable Joss under the CFA, he cannot set ‘forth a .sufﬁcient claini for common law frand.
| ‘ Upjust Enrichment | | | : |
The Plaintiff also failed to sufficiently state a claim for unjust enrichiﬁent. “TA] Plaintiff

must show both that Defendant received a benefit and that retention of that benefit without

payfnent would be unjust.” VRG Corp. v. GKN Realty Corp., 135 N.J. 539, 554 (1994). An unjust
enrichment claim is “not appropriate” in the absence of a direct relationship between the plaintiff

and the defendant. Liquid Health, supra, at *33. Here, there is no allegation of a direct relationship

between the Plaintiff and the Defendant. The Plaintiff alleges that he bought the Product not from
the Defendant, but from a third party health shop. The Plaintiff, therefore‘, cannot assert a direct .

refationship with the Defendant and cannot state a claim for unjust enrichment.
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2 '- "f"he Plaintiff also fails to state a claim for unjust enn'chmeﬁt begause he cannot s_hdw how
thé Product was less valuable than what he expected. As previously stated, the Plaintiff does not
| allége sufﬁci'eﬁt faéts to deménstrate hov? the conclusory statements about the composiiion‘or‘
efﬁcacy of the Product have been r,eéched. There is nothing in the Complaint to back up the | |
Plaintiff’ s claims that the Defendants héve received any more value for the Product thanthey were
entitled to receive. Therefore, the Plaintiff’s claims for unjust enrichment must be dismissed. -
Conclusion
For the foregoing reasons, the Plaiﬁtiff’ s Complaint against the Defendant, f’aradise Herbs
& Essentials, Inc., must be dismissed in its entirety for failure to stat.e aclaim. This dismissalis
without prejudice and the Plaintiff niay attempt to remedy the deficiencies with his Complaint by
reﬁling witiﬁﬁ 45 days of this Order and Rid_er- | | | o

G
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